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ACRA Arizona Reporting Service, Inc.
Arizona Court Reporters Association Court Reporting & Videoconferencing Center NCRA.

M E M B E R
GIAar\1ian§dthe Recor\1

e-mail: azrs@az-reporting.com
www.az-reporting.com

Marta T. Hetzer
Administrator/Owner

To: Docket Control

Suite 502
2200 North Central Avenue

Phoenix, AZ 85004-1481
MAIN (602) 274-9944

FAX (602) 277-4264

Date: December 7, 2009

Re: Graham County Electric
E-01749A-09-0182
November 17, 2009 - Evidentiary Hearing

STATUS OF ORIGINAL EXHIBITS

FILED WITH DOCKET CONTROL

Graham County (A Exhibits)

land 2

Staff (S Exhibits)

1

LA TE-FILED EXHIBITS

Graham County (A Exhibits)

3

Copy to:
Jane L. Rodder, Administrative Law Judge
Michael M. Grant, Esq. - Graham County
Maureen Scott, Esq. - Staff
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4 ADMITTED

5

KRISTIN K. MAYES, Chairman .
GARY PIERCE
PAUL NEWMAN
SANDRA D. KENNEDY
BOB STUMP

6 DOCKET NO. 16'-01749A-09- 0 ( 8 5

7 APPLICATION

8

IN THE MATTER oF THE APPLICATION OF
GRAHAM COUNTY ELECTRIC COOPERATIVE,
INC. TO AMEND ITS CERTIFICATE OF
CONVENIENCE AND NECESSITY AND TO
TRANSFER CERTAIN OF ITS ASSETS TO THE
CITY OF SAFFORD

9

10 Pursuant to A.R.S. §§ 40-281 and 40-285, Graham County Electric Cooperative, Inc.

11 ("GCEC" or the "Cooperative"), in support of its Application, states as follows:
<

12 GCEC is an Arizona non-profit, electric distribution cooperative. GCEC
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LE 13 incorporated in 1945 and commenced operations in 1946. It supplies electric service to

14 approximately 6,200 members in Graham County, Arizona.

15 In Decision No. 33006 dated April 6,1961, the Commission issued a Certificate

16 of Convenience and Necessity ("CC&N") authorizing GCEC to operate and maintain an

17 electrical system in most areas within Graham County located south and east of the San Carlos

18 Apache Indian Reservation but excepting the areas located Within the corporate limits of the

19 towns of Sanford and Thatcher.

20 3. The City of Sanford ("Sanford" or the "City") is a municipal corporation of the

21 State of Arizona. It operates an electric distribution system within and without its corporate

22 boundaries.

23

24

2.
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1 Prior to 1946, Arizona General Utilities Company ("AGU") was the supplier of

2 electricity to these areas of Graham County. In 1946, GCEC, Sanford and the Town of Thatcher

3 jointly purchased the physical assets of AGU.

4 In connection with that joint purchase, GCEC,Sanford and Thatcher entered into a

5 contract dated January 22, 1946 (the "1946 Agreement"). Basically, the 1946 Agreement

6 provided for the acquisition of all of AGU's facilities within Graham County. Safford and

7 Thatcher acquired the facilities within their corporate limits and GCEC acquired the remainder.

8 The 1946 Agreement also provided:

9

10

11

Sanford and Thatcher, or either, upon the annexation or extension of their corporate
limits, at any time in the future, of territory adj cent to either of said towns, shall be sold
the distribution facilities then existing in any such territory and owned by the Co-op upon
a replacement new cost less depreciation basis, with no goodwill or going concern
element considered, and in no event shall the Co-op require that condemnation .
proceedings be instituted for such acquisition (the "Acquisition Clause").

12

On multiple occasions since the 1946 Agreement was entered into by the parties,
13

Sanford has extended its corporate limits through annexation. Each parcel/area of land annexed
14

since 1961 when the CC&N was issued is within the Cooperative's certificated area.
15

8. The 1946 Agreement has been very problematic for and created ongoing disputes
16

between the Cooperative and Sanford almost since its inception, including: (a) their respective
17

rights, obligations and duties under that agreement and Arizona law, (b) the provision of service
18

to areas subsequently annexed by Sanford into its corporate limits, and (c) the correct
19

interpretation and application of the Acquisition Clause.
20

For example, the earliest purchases of GCEC facilities by Sanford resulted in
21

litigation focused primarily on the Acquisition Clause which not once, but twice, ended up being
22

decided by the Arizona Supreme Court. Graham County Elec. Coop. v. Town of Safford,
23

24

9.

7.

6.

5.

4.
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1 84 Ariz. 15, 322 P.2d 1078 (1958) ("Graham 1"),Graham County Elem. Coop. v, Town of

2 Sanford, 95 Ariz. 174, 388 P.2d 169 (1963) ("Graham II").

3 10. More recently, the parties have been engaged in two separately filed but

4 consolidated lawsuits against each other, arising out of disputes as to which party has the right to

5 provide electrical service to various areas and customer loads Within certain areas of Sanford that

6 have been annexed since the CC&N was issued in 1961. City 0fSafford (Plaim'wDefendant) v.

7 Graham County Electric Cooperative (Defendant/PlaintwQ, Graham County Superior Court

8 Case Nos. CV2005-081 and CV2005-083 (the "Litigation"). The Litigation resulted in the

9 issuance of a preliminary injunction by the Superior Court in 2005 concerning service to a

10 Wal-Mart SuperCenter.

11 In order to resolve their ongoing disputes as to various issues relating to the 1946

12 Agreement and in the Litigation, as well as to provide for a more orderly, mutually beneficial

13 and rational allocation of electric service responsibilities within the corporate limits of Sanford as

14 they have expanded and as they will continue to expand from time to time in the future, the

15 Cooperative and Sanford recently entered into a comprehensive Territorial Settlement Agreement

16 ("TSA"), which became effective as of January l, 2009. A true and correct copy of the TSA is

17 attached hereto as Exhibit 1.

18 12, Among other things, the TSA provides for the Cooperative to seek approval fora

19 modification of its CC&N. Specifically, the parties haveagreed to a geographic area called the

Z0 Sanford Service Area which, with certain exceptions, is the area which Sanford will have the right

21 to serve under the TSA and which will be deleted from the Cooperative's CC&N. The Sanford

22 Service Area consists largely of the existing city limits of Safford, including areas where the City

23 currently supplies service, plus certain areas in which it is anticipated to expand in the relatively

24 3
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1 near future. The Stafford Service Area is shown on Exhibit B to the TSA (which is Exhibit 1

2 hereto). Further, a narrative description of the boundaries of the Sanford Service Area is set forth

3 at the bottom of that Exhibit B.

4 13. The TSA provides, however, that the Cooperative's CC&N will continue to

5 include certain customer loads currently served by GCEC within the Sanford Service Area.

6 Specifically:

7 The Cooperative's CC&N will continue to include, and GCEC will have the

8 right and obligation to serve, all of the existing loads and customers within the

9 Sanford Service Area that the Cooperative was serving as of January 1, 2009.1

10 These areas are depicted on Exhibit 2 hereto, which shows the location of the

11 Cooperative's distribution facilities (identified thereon in red as "GCEC

12 Conductors") existing as of January 1, 2009 within the Sanford Service Area

13 that are used to serve existing loads and customers. To provide fllrther clarity,

14

15

a detailed list of the existing loads and customers covered by this exception is

attached hereto as Exhibit 3.2

16

17

18

19

20

21

22

23

1 The TSA provides that GCEC will continue to serve these loads through December 31, 2015. Safford
will take over service to these loads beginning January l, 2016, and GCEC will at that time convey to
Sanford its distribution facilities used in providing electric service to these loads. The TSA further
provides that by January 15, 2015, GCEC will file a separate application with the Commission seeking
approval, to become effective as of January l, 2016, to delete the areas in which these loads are located
from its CC&N and to transfer to Safford its related distribution facilities. Assuming approval is granted,
Safford would then become the sole provider of electric service within the Safford Service Area from
January 1, 2016 forward. See TSA § 7.
z The TSA also provides for the possibility that the Cooperative would provide service to two other types
of customers within the Safford Service Area between January 1, 2009 and December 31, 2015: (a) new
or temporary service loads for which Sanford has not constructed connecting distribution facilities at the
time service is requested, and (b) customers who request service from GCEC rather than the City prior to
the Commission granting this Application. See TSA Sections 4.4 and 4.5. If such situations arise, GCEC
will file a borderline agreement as to any customer(s) described in Section 4.4 and will amend this
Application to include any customer described in Section 4.5.

424
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1 b. Through December 31 , 2012, the Cooperative's CC&N will include, and the

2 Cooperative will have the right and obligation to continue to serve, the

3 Wal-Mart SuperCenter load, which is located within the Sanford Service Area

4 on a parcel of land in Sanford bordered by 20th Avenue on the west and 17th

5 Avenue on the east, and by Highway 70 on the north and 8th Street on the

6 south, and which is more particularly described in Exhibit 4 hereto. The TSA

7 provides that, subject to Commission approval, Sanford will then take over

8 service to the Wat-Mart load on January 1, 2013, and GCEC will at that time

9 convey to Sanford its distribution facilities used in providing electric service to

10 the was-man load?

11 14. Consistent with the foregoing, GCEC seeks the following approvals:

12 a. Subject to the exceptions described below, modification of the Cooperative's

13 CC&N to exclude the Sanford Service Area.

14 b. Approval for the modified CC&N to include the areas and customer loads

15 located within the Sanford Service Area that are described in 1113(a) herein

16 and on Exhibits 2 and 3 hereto.

17 c. Approvals as follows relating to the Wal-Mart property and load described in

18 1] I3(b) herein and on Exhibit 4 hereto:

19

20

21

22

23

3 As described in § 6 of the TSA, the quidpro quo for GCEC transferring to Sanford the right to serve the
Wal-Mart load as of January 1, 2013 is that the Cooperative will simultaneously acquire the right to
commence service to all customer loads within the Sanford Municipal Airport properties and will acquire
Sanford's related distribution facilities. The Sanford Municipal Airport property is depicted on Exhibit A
to the TSA. Because this properly is already located within the Cooperative's certificated area, this
transfer will not require a modification of its CC&N.
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1 i. Through December 31 , 2012, for the Cooperative's modified CC&N

2 to include the Wal-Man property and load,

3 ii. As of January 1, 2013, (a) for the CC&N to be modified to delete the

4 Wal-Mart property and load, and (b) approval for GCEC to transfer to

5 Sanford its distribution facilities related to serving the Wal-Mart

6 property.

7 15. The Cooperative and the City have spent decades dealing with the difficulties and

8 vagaries created by the 1946 Agreement. GCEC has incurred a great deal of time and legal

9 expense in litigation and other disputes with Sanford regarding its application and enforcement.

10 For more than two years, the Cooperative, its Board and other representativeshaveexpended

11 considerable effort negotiating the TSA as a comprehensive solution to these longstanding

12 disputes. Sanford and GCEC agree that the TSA will best serve not only the short- and long-term

13 interests of the Cooperative and its members, but the best interests of all residents of Sanford and

14 Graham County. Attached hereto as Exhibit 5 is a letter from Ron Green, the Mayor of the City

15 of Sanford, setting forth Sanford's support for this Application.

16 Having fully stated its Application, GCEC requests that the Commission enter its Order:

17 1. Approving the modification of the Cooperative's CC&N in accordance with 1i 14

18 of this Application; and

19 Approving the transfer of the GCEC distribution facilities serving the Wal-Mart

20 load as described in 1] 14(c)(ii) of this Application.

21

22

23

24

2.
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1 RESPECTFULLY SUBMITTED this day of April, 2009.V?

2 GALLAGHER & KENNEDY, P.A.

3
an

4 B W. »Q4w»<_
5

6

7

Michael M. Grant
Mark Deatherage
2575 East Camelback Road
Phoenix, Arizona 850 I 6-9225
Attorneys for Graham County Electric

Cooperative, Inc.

8 Original and 13 copies filed this
1'71$aay of April, 2009, with:

9

10

11

Docket Control
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

12 Copies of the foregoing delivered this
VS i dly of April, 2009, to:

13

14

15

Janice Alward
Legal Division
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

16

17

18

Steve Olga
Utilities Division
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

19

20

21

Vickie Wallace
Utilities Division
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

22

23

24 7
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1 Copy of the foregoing mailed this
17 ay of April, 2009, to:

2

3

4

Jeffrey C. Zimmerman
Modes, Sellers & Sims
1850 North Central Avenue, Suite 1100
Phoenix, Arizona 85004
Attorneys for the City of Sanford

5

6 i
10430-1 l/2068839v4
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TERRITORIAL SETTLEMENT AGREEMENT

1. AGREEMENT AND PARTIES.

This Territorial Settlement Agreement ("this Agreement") is entered into by and between
the city of Sanford and Graham County Electric Cooperative, Inc. (the "Parties")
pursuant to the Principles as defined in Section 2.9.

2. DEFINITIONS.

2.1 "ACC" refers to the ArizonaCorporation Commission.

2.2 "Airport Property" refers to the property described on Exhibit "A" hereto.

2.3 "Authorized Representative" refers to a representative designated from time to
time by a Party to work with the designated representative of the other Party and having
the authority of such Party to implement the agreements of the Parties set forth in this
Agreement.

2.4 "CFC" refers to the National Rural Utility Cooperative Finance Corporation.

2.5 "Graham" refers to Graham County Electric Cooperative, Inc.

2.6 "Glaham's CC&N" refers to Graham's Certificate of Convenience and Necessity
issued by the ACC in its Decision No. 33006 dated April 6, 1961 .

2.7 "Mwsuits" refers to Graham County Superior Court Cause Nos. CV2005-0081
and CV2005-0083.

2.8 "1946 Agreement" refers to the Agreement entered into by and between Sanford,
Graham, and the City of Thatcher and dated January 22, 1946.

2.9 "Principles" refers to the Settlement Principles of Territorial Issues Between
Sanford and Graham entered into onSeptember 8, 2008.

2.10 "Sanford" refers to the City of Sanford.

2.11 "Sanfiiord Service Area" refers to the area depicted on Exhibit "B" hereto.

2.12 "Wad-Mart Property" refers to the property to the east of 20"" Avenue, between
US 70 and gm Street, on which the We-Malt SuperCenteris located.

2.13 "Wheeling and Transmission Agreement" refers Te the Wheeling and
Transmission Agreement Between Sanford and Graham entered into contemporaneously
herewith-asnay be amended from time to time. ~/ 2

10430-\ m959409v3 Fw1 ofl7
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3. EFFECTIVE DATE.

This Agreement shall become effective as of January 1, 2009 (the "Effective Date").

4. PROVISION OF SERVICE WITHIN THE SAFFORD SERVICE AREA.

4.1 Except as otherwise provided pursuant to other provisions in this Agreement set
forth below, from January l, 2009 through the closing of the sale of the Final Transfer
Facilities pursuant to Section 7 herein, Sanford and Graham shall each continue to
provide electric service to the existing loads and customers within the Safford Service
Area that each of them is serving as of the Effective Date.

4.2 Graham will not object to Sanford connecting new customer loads located within
the Sanford Service Area to Sanford's distribution facilities and providingelectric service
to such new loads after January1, 2009.

4.3 Customers thatare receiving constructionor temporary service from Graham as
of January l, 2009 within the Safford Service Area shallbecomecustomers ofSanford on
the date such construction or temporary service is connected to Sanford's distribution
facilities. Sanford shall have the right to and shall make such connections no later than
the closingof the Ade of the Final TransferFacilities pursuant to Section 7 herein.

4.4 Ill after January l, 2009, any customer requires new or temporary service within
the Safford Service Area, and Sanford has not acquired the Find Transfer Facilities, as
defined in Section 7, and it is anticipated that Sanford will not have constructed
connecting distribution facilities in order to provide the service to the new customer, the
Parties agree that Gnaharn (and not Safibrd) will, after discussions, deliberation, and
agreement with Sanford, proceed to install all necessary facilities to timely serve the new
customer's load, temporarily connecting any such new customer's load to Graham-owned
distribution facilities.

4.4.1. In such event, such new customer shall become a retail customer of
Graham and such new customer's load shall continue to be served by Graham
until the Find TransferFacilities are transferred to Sal3"ord.

4.4.2 Also in such event, Sanford shall reimburse Graham for Graham's actual
cost of installing adj necessary facilities to serve such new customer's load,
including any line extension costs, but less any contributions that would be
payable by such customer for such facilities, at the time of closing of the
transaction transfening the Final Trasnster Facilities to Sanford.

4.5 Graham shall also serve, until the Final Transfer Facilities are transferred to
Safford, any new customer's load located within the Sanford Service Area, which
customer: (i) demands service fromGraham prior to the date that the ACC approves the
modification to Grahantl's CC&N pursuant to Section 8; and (ii) retilses to instead be
connected to Sanford's distribution systemto be served by Sanford pending the transferof
the Final T ilities toSanford

10430-1 l/l959409V3 Page 2 of 17
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4.5.1 Sanford shall reimburse Graham for the actual cost of facilities installed by
Graham, including any line extension costs, but less any contribution paid by the
customer and retained by Graham, for such service to customers pursuant to this
Section 4.5, but in no event shall such reimbursement be any greater than the
costs that the Parties agree would be incurred by Sanford to connect such
customer to SaHlord's distribution system (less any contributions that would be
payable by such customer).

4.5.2 Sanford shall pay Graham such agreed upon costs at the closing of the
transaction transferring the Final Transfer Facilities to Sanford.

4.6 The costs incurred for and any value of the facilities and associated line
extensions described in Section 4.4 and Section 4.5 shall be excluded from the final
RCLD Purchase Price of the Final Transfer Facilities determined pursuant to
Section 7.3(i), and instead shall be payable pursuant to Section 7.3(ii).

5. PROVISION OF SERVICE OUTSIDE THE SAFFORD SERVICE AREA.

5.1 Beginning January 1, 2009, Sanford shall have the right to provide electric service
in territory outside the Sanford Service Area to customers located in areas annexed by
Sanford, provided Safford first acquires, pursuant to the procedures specified in this
Section 5, Graham's distribution facilities used to serve loads located in such annexed
areas.

5.2 In any such acquisition of facilities by Sanford firm Graham pursuant to
Section 5.1, Graham shall retain any facilities necessary for Graham to continue to
provide service to its customers' loads in area(s) Graham will be continuing to serve.
The Parties shall make good faith efforts to promptly identify the facilities to be retuned
by Graham.

5.3 For any such acquisition pursuant to Section 5.1 , Safford shall give Graham three
(3) years' written notice of its intention to purchase Graham's electrical distribution
facilities used to serve load located in any such annexed area outside the Sanford Service
Area that Sanford intends to serve. Graham shall file and diligently pursue appropriate
requests with the ACC, the CFC, and any other holder(s) of liens on the facilities being
acquired, requesting (i) approval of the transfer to Sanford of title to such facilities,
(ii) release of any and all liens made by Graham on such facilities, and (iii) authority to
discontinue retail electric service to the affected customers as of the third anniversary of
the notice. Gnalharn shall use reasonable efforts to obtain approval by the ACC, CFC, and
any such lienholder prior to the third anniversary of the notice. Sanford agrees to assist
Graham in obtaining such approvals by providing a letter and testimony in support of the
approvals, if testimony is requested by Graham or the ACC, at Sanford's own expense.

10430-1 I/19594097,

5.4 The purchase price paid to Graham for any such facilities acquired by Sanford
pursuantto Section 5.1 shall be five (5) times the annual billings for service to customers
in the a L (such billings to be determined by reference to 's records,

8 of 17



which Graham shall make available to Sanford, and which Sanford may audit at its sole
expense) based upon the total amount of all ACC authorized items and charges shown on
the last twelve monthly bills for each customer in the annexed area, with the last of such
twelve monthly bills to be the last one that was sent at least thirty days before the third
anniversary of the notice.

5.5 In the event Graham adds facilities in the territory after Sanford has given the
written notice pursuant to Section 5.3 and prior to acquisition, the formula set forth in
Section 5.4 shall be used to determine the purchase price of such facilities, and in the
event such facilities have not been installed for one full year prior to acquisition, a full
year of service and billings for the customers being served by such additional facilities
added in the annexed area shall be developed to determine the purchase price based upon
proration of available service and billing data. For service to any customer(s) being
served by such additional facilities added in the annexed area to whom no monthly bill
has been sent at least thirty days before the third anniversary of the notice, the Parties
will, within thirty days after the closing date, calculate and agree on the additional
purchase price of the added facilities for such customer(s) based on a prorated year of
billings for such customer(s), and Sanford shall then pay Graham such additional
purchase price amount within thirty days after the Parties agree on the calculation.

5.6 Subject to receipt of necessary regulatory and other approvals necessary to sell
such facilities to Sanford, the scheduled closing date for the transfer of any facilities
pursuant to Sections 5.1 through 5.5 shall be the thirdanniversary of the date the notice is
given. The form and substance of any transfer documentation for the transfer of such
facilities shall be reasonably satisfactory to both Parties and shall warrant that such
facilities and associated read property interests are being conveyed Hree and clear of any
monetary liens.

5.7 In the event, for any reason, Graham has not obtained approval from the ACC,
CFC, or any other personor entity holding a lien made by Graham on Graham's portion
of the facilities to be transferred pursuant to Sections 5.1 through 5.5 prior to the third
anniversary of the date notice is given pursuant to Section 5.3, Graham shall pay Sanford,
until the closing of the sale of the facilities being acquired, a fee equal to the product of a
rate (in Dollars per kph) equal to the then current wheeling rate (in Dollars per kph),
multiplied by all monthly retail electric sales in kph of Graham's customer accounts,
staring as of such third anniversary of the notice, for customers served by the facilities
being acquired.

5.8 Sanford shall, as the sole alternative to using its powers of condemnation, use the
method set forth in Sections 5.2 to 5.7 for the purpose of expanding its electric system
and electric services beyond the SanfordService Area.

5.8.1 However, nothing contained herein shall (i) bar Sanford lim increasing its
municipal boundaries pursuant to lawful annexation of properties, or (ii) limit the
right of Sanford to exercise its powers of condemnation. 2 2

10430-1 l/l959409v3 Pagc4 ofl7
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5.8.2 l£ however, Sanford chooses to proceed by condemnation against Graham,
Graham shall not be limited in such proceeding to the determination of a value for
its facilities as specified in this Agreement, including without limitation the
formulae set forth in Sections 5.4 and 5.5.

5.9 Graham will not object to Safford expanding its distribution system outside of
(a) the Sanford Service Area or (b) any area where Sanford has acquired facilities and
service rights pursuant to Sections 5.1 through 5.5 if such expansion is solely for
reliability purposes, interconnects with electric facilities of Graham in accordance with
the Wheeling and Transmission Agreement, or with the Town of Thatcher, and so long as
such facilities serve no retail electric distribution load that is not within either (a) the
Sanford Service Area, or (b) any area where Sanford has acquired facilities and service
rights pursuant to Sections 5.1 through 5.5.

5.10 Subject to the provisions of Section 8.5, the 1946 Agreement is hereby
terminated.

6. INITIAL TRANSFER DATE AND INITIAL TRANSFER FACILITIES.

6.1 Electric service to the electric customers' loads of the Airport Properly shall
continue under existing arrangements until the lnitid Transfer Date, as defined in
Section 6.2, so that until the Initial Transfer Facilities, as defined in Section 6.3, are
exchanged between the Parties, Sanford will receive and pay for retail electric service
Hom Graham, as measuredby a master meter, and may resell the power to individually
metered customers. Graham shall continue to provide service to the Wal-Mart Property
until the closing of the sale of the Initial Transfer Facilities.

6.2 On December 31, 2012 ("Imltial Transfer Date"), or on such later date as may be
required pursuant to Section 6.7, the Parties shall simultaneously enter into the following
exchanges and transfers, each of which shall be conditioned upon and in consideration for
the other:

6.2.1 In exchange and consideration for the transfer described in Section 6.2.2,
Salffordshall purcl1aseIi:omnGraham,andGla|hzu|nnshallsellandconveyto
Sanford, Glaham'sdistribution facilities, and its read pr°peny interests ooncelcnring
such distribution facilities, used in providing electric service to the Wat-Mart
Pr° p° 11y; and

6.2.2 In exchange and consideration for the transfer described in Section 6.2.1,
Graham shall purchase from Sanford, and Sanford shall sell and convey to
Graham, Sanford's distribution facilities, and its veal property interests concerning
such distribution facilities, used in providing electric service to the Airport
Property.

<9/93?

10430-1 I/l959409V3 WJ Page5 ofl7
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6.3 The Wad-Mart Property and Airport Property facilities and associated real
property interests are collectively referred to as the "Initial Transfer Facilities." The
Authorized Representatives of the Parties shall identify and agree upon the specific
facilities that are Initial Transfer Facilities no later than December 31, 2011.

6.4 On or before January 15, 2012, Graham shall file appropriate requests with the
ACC, the CFC, and any other holder(s) of liens on Graham's portion of such Initial
Transfer Facilities, requesting (i) approval of the transfer to Sanford of title to Graham's
portion of the Initial Transfer Facilities, (ii) release of any and all liens made by Graham
on Glaharn's portion of the Initial Transfer Facilities, and (iii) authority to discontinue
retail electric service to the Mected customers as of the Initial Transfer Date. Graham
shall use reasonable efforts to obtain approval by the ACC, CFC, and any such lienholder
prior to the Initial Transfer Date. Sanford agrees to assist Graham in obtaining such
approvals by providing a letter and testimony in support of the approvals, if testimony is
requested by Graham or the ACC, at Sanford's own expense.

6.5 In the event, for any reason, Graham has not obtained approval from the ACC,
CFC, or any other person or entity holding a lien made by Graham on Grah8m°s portion
of the lm°tial Transfer Facilities prior to the Initial Transfer Date, Graham shall pay
Sanford a fee equal to the product of a rate (in Dollars per kph) equal to the then current
wheeling rate (in Dollars per kph), multiplied by all monthly retail electric sales in kph
of Graham's customer accounts, starting January 1, 2013, for customers served by
Graham's portionof the Initial Transfer Facilities.

6.6 Such payments to Sanford shall continue until Graham obtains approval from the
ACC, CFC, or any other lienholder, or, in the event of CFC or other lienholder approval
delay, Gnanham provides an alternative to lien release satisfactory to Sanford and Graham,
such as collateral or indemnity.

6.7 Safford and Gnahanri shall close the sale of the Initial Transfer Facilities within ten
(10) days after Graham provides notice that it has either obtained the approvals and
releases required by Section 6.4 or that it has provided satisfactory alternatives as
describe in Section 6.6, but not sooner than the Initial Transfer Date. The form and
substance of any transfer documentation for the transfer of Initial Transfer Facilities shall
be reasonably satisfactory to both Parties and shall warrant that such facilities and
associated real property interests are being conveyed iii and clear of any monetary liens.
EachParty shall pay half ofany escrow or related costs, charges, or fees, ifany.

7. FINAL TRANSFER DATE AND FINAL TRANSFER FACILITIES.

7.1 Effective as of December 31, 2015, or upon the closing of the sale of the Final
Transfer Facilities pursuant to Section 7.8, whichever is later, Sanford shall become the
sole provider of electric service within the Sanford Service Area.

10430-1 l/l9$9409v3

7.2 On December 31, 2015 ("Final Transfer Date"), or on such later date as may be
requiredpursuant to Section 7.8, Sanford shallpurchase from Graham, and Graham shall
sell and convey to Safford, GraLhann'sdistribution facilities, and its " interests
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concerning such distribution facilities, used in providing electric service to loads existing
nth in the Sanford Service Area ("Final Transfer Facilities"), and any such distribution
facilities that may be installed by Graham within the Sanford Service Area pursuant to
Sections 4.4 and 4.5. The Authorized Representatives of the Parties shall identify and
agree upon the specific facilities that are Final Transfer Facilities no later than
November 15, 2014.

7.3 The total purchase price for the Final Transfer Facilities and for any distribution
facilities installed by Graham pursuant to Sections 4.4 and 4.5 shall consist of the sum of:
(i) an amount equal to replacement cost less depreciation ("RCLD") of the Final Transfer
Facilities as of the Final Transfer Date, but in no event to be less than $950,000 or greater
than $1,250,000 ("RCLD Purchase Price"); plus (ii) any amounts payable by Sanford
pursuant to Sections 4.4 and 4.5 and as set forth in Section 4.6.

7.3.1 RCLD as used herein shall mean a valuation of such distribution facilities
derived by using estinmes of the cost w replace such facilities with facilities of
similar productive capacity as of the valuation date, less the depreciation, which
shall be detamnined in accordance with genellally accepted accounting principles,
that has aiccumulauted on such facilities based on the traosfening peurty's
service records, extending such depreciation through the valuation date.

7.3.2 Graham shall provide Sanford with its estimate of the RCLD Purchase
Price no later than November 15, 2014, and the Parties will work in good faith to
agree on the RCLD Purchase Priceprior to January 15,~20l 5.

7.3.3 In the event the Parties are unable to agree on the RCLD Purchase Price
and are therefore in dispute as to the RCLD Purchase Price as of January 15,
2015, the amount to be deposited as the RCLD Purchase Price pursuant to
Section 7.4 shall be the midpoint between the estimate derived by Graham and the
estimate derived by Sanford, but in no event shall such amount be less than
$950,000 nor greater than s1,250,000.

7.3.4 If the midpoint is used for the deposit and other Party is dissatisfied with
using the midpoint as the RCLD Purchase Price, either' Party may refer the
derivation of the RCLD Purchase Price for resolution pursuant to the dispute
resolution process set forth in Section ll, with the arbitnaton(s) required to resolve
the final RCLD Purchase Price prior to the Final Transfer Date.

7.4 No later than January 15, 2015, Sanford shall deposit into an escrow account at a
bank, escrow company, or other similar 'institution of Sanford's choice, the RCLD
Purchase Price for the Final Transfer Facilities determined pursuant to Section 7.3.  Any
interest accumulated i n the escrow account prior to the Final Transfer Date shall belong
to Sanford, and each Party shall pay half of any escrow or related costs, charges, or fees.
Any amount of such deposit not needed as part of the final RCLD e Price shall be

10430-1 I/1959409v3 Pllgc7ofl7
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refunded to Sanford at the close of the sale of die Final Transfer Facilities. Any
deficiency in the amount of the funds deposited with respect to the final RCLD Purchase
Price shall be paid by Sanford to Graham at the closing of the Ade of the Final Transfer
Facilities.

7.5 On or before January 15, 2015, Graham shall file appropriate requests with the
ACC, the CFC, and any other holder(s) of liens on the Final Transfer Facilities,
requesting (i) approval of the transfer to Sanford of title to the Final Transfer Facilities,
(ii) release of any and dl liens made by Graham on the Find Transfer Facilities, and
(iii) authority to discontinue retail electric service to the affected customers as of the
Find Transfer Date. Graham shall use reasonable efforts to obtain approval by the ACC,
CFC, and any such lienholder prior to the Find Transfer Date. Safford agrees to assist
Graham in obtaining such approvals by providing a letter did testimony in support of the
approvals, if testimony is requested by Graham or the ACC, at Sanford's own expense.

7.6 In the event, for any reason, Graham has not obtained approval from the ACC,
CFC, or any other person or entity holding a lien made by Graham on the Final Transfer
Facilities prior to the Fined Transfer Date, Graham shall pay Sanford a fee equal to the
product of a rate (in Dollars per kph) equal to the then current wheeling rate (in Dollars
per kph), multipl ied by al l  monthly retai l electric sales in kph of Graham's customer
accounts, starting January l, 2016 for customers served by the Final Transfer Facilities
and any customers served pursuant to Section 4.4 and Section 4.5.

7.7 Such payments to Sanford shall continue until Graham obtains approval from the
ACC, CFC, or any other lienholder, or, in the event of CFC or other lien-holder approval
delay, Graham provides an alternative to lien release satisfactory to Sanford and Graham,
such as collateral or indemnity.

7.8 Within ten (10) days after Graham provides notice that it has either obtained the
approvals 7.5 or that it has provided satisfactory
alternatives as described nn Section 7.7, but not sooner than the Final Transfer Date,
Sanford and Graham shall notify the escrow agent of the final RCLD Purchase Price
pursuant to Section 7.3 and shall close the sale of the Final Transfer Facilities. The form
and substance of any transfer documentation for die transfer of Final Transfer Facilities
shall be reasonably satisfactory to both Parties and shall warrant that such facilities and
associated real property interests are being conveyed free and clear of any monetary liens.

and releases required by Section

8. ACC APPROVAL TO MODIFY GRAHAM'S CC&N.

8.1 Within 120 days alien execution of this Asvwrwnt, Graham shall file with the
ACC, and shall then diligently prosecute, an application to modify its CC&N to exclude
firm its service territory the Sanford Service Area. In the application pmiocess, Graham
will do notify the ACC of the reservations and provisions heinlein relating principally to:
(i) Grahanrfs continuing service in the periods prior to the Initial Tramslfer Date Md Final
Transfer Date; (ii) the transfer of the Initial Transfer Facilities and Final Transfer
Facilities; and (iii) the interim service arrangements in Section

10430-1 I/I959409v3 4; Pagc 8 ofl7
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8.2 Sanford shall assist Graham in obtaining this ACC approval by providing, at
Sanford's sole expense, a letter and testimony in support of such ACC approval, if
requested by Graham or the ACC.

8.3 If requested by the ACC, Sanford agrees to provide a legal description of the
Safford. Service Area at its expense.

8.4 If requested by the ACC, the Parties shall work cooperatively to provide a
description of the areas served by Graham with the Initial Transfer Facilities and the
Final Transfer Facilities.

8.5 If the ACC has not by written order approved such modification to Graham's
CC&N.by June 30, 2010, the Parties will cooperate and work together for an additional
180 day period to attempt to resolve any issues or concerns the ACC may have raised
and/or to otherwise effectuate ACC approval of modification to the CC8cN. l£ by the
end of that additional 180 day period, the ACC has not by written order approved
modification to Glaham's CC&N, and the Parties have not otherwise agreed to iirrther
extend the period to continue worldng to achieve ACC approval, the 1946 Agreement
will again become effective and reinstated.

8.6 In the event the 1946 Agreement becomes effective and reinstated pursuant to
Section 8.5, the Parties agree to inform the Graham County Superior Court in the
Mwsuits of such reinstatement, and either Party may petition the Court to resume its
proceedings in the Lawsuits. In the event the 1946 Agreement becomes effective and
reinstated pursuant to Section 8.5, the Parties hereby agree that any applicable statute of
limitations, statute of repose, or other applicable time limitation governing or relating to
any of the claims or causes of action that were or could have been raised in the Lawsuits
or that relate to the subject matter of this Agreement, shall be and hereby are tolled and
shall not expire until two years after the date the 1946 Agreement becomes effective and
reinstated.

8.7 If and when the ACC approves the modification to Graham's CC&N pursuant to
Section 8.1, the Parties will promptly take such actions as are necessary to have the
Lawsuits dismissed with prejudice, with each Party to bar its own costs and attorneys'
fees.

9. CONDITION OF AND RESPONSIBILITY FOR THE TRANSFER FACILITIES.

9.1 Each Party shall accept the Ixtitiad Transfer Facilities, the Find Transfer Facilities,
and any other facilities transferred pursuant to Section 5, and the associated conveyed
real properly interests, AS IS and WHERE IS, as of the Initial Transfer Date, the Final
Transfer Date, and the date of transfer of other facilities pursuant to Section 5,
respectively; provided that the conveying Party shall maintain its facilities that are subject
to Sade and transfer hereunder in accordance with standard utility practice in the period
prior to the sale and transfer of any such facilities. 84?

,f
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9.2 Whenever any facilities and respective associated lead property interests are
transferred and conveyed pursuant to Sections 5, 6, and 7, the selling Party shall no
longer hold any right, title, or interest in such transferred facilities and associated real
property interests.

9.3 Further, whenever any facilities andrespective associated real property interests
are transferredand conveyedpursuant to Sections 5, 6, and 7, the purchasing Party shall
thenbe solely responsible for: (i) providing electric service to the customers connected
to such transferred facilities, and (ii) all right, title, interest, operation,maintenance, and
disposition of such transferred facilities and associatedread property interests.

10. EASEMENTS.

10.1 The Parties agree that easements required by a requesting Party from the other
Party to enable the requesting Party to perform in accordance with the provisions of this
Agreement shall be made available to the requesting Party without undue cost or delay by
the other Party. Each Party agrees to be reasonable within standardutility practice with
respect to the locations it requests for such easements in the service territory of the other
Party.

10.2 Any easement that has been granted by a Party to the other Party shall not be set
aside by the granting Party so long as the other Party requires such easement to provide
electric service in its service tem'tory pursuant to this Agreement. .

11. ALTERNATIVE DISPUTE RESOLUTION.

11.1 Any question, dispute, or controversy (a "dispute") arising out of or related to the
terms and/or subject matter of this Agreement shall be submitted in writing by the
Authorized Representative of the disputing Party to the Authorized Representative of the
other Party. The Authorized Representatives shall attempt to resolve any such dispute
within fifteen (15) days of such submittal and presentation.

11.2 In the event the Authorized Representatives are unable to resolve the dispute
within such fifteen (15) days, such dispute shall be submitted by the disputing Patty to
arbitration and resolved in accordance Mth the arbitration procedures set forth as follows:

10430-1 I/1959409v3

11.2.1 The Authorized Representatives shall attempt to agree on the selection,
retention, and appointment of a single neutral independent arbitrator Mth
expertise in the area of the dispute, within ten (10) business days after expiration
of the fifteen (15) day resolution period 'm Section 11.1 above. The cost of such
single arbitrator shall be shared equally by the Parties. If the Parties fail to agree
upon a single arbitrator within that ten (10) business day period, each Party shall
choose one arbitrator within the next five (5) business days who shall sit on a
three (3) member arbitration panel. Sanford shall retain and provide one arbitrator
at its sole expense and Graham shall retain and provide one arbitrator at its sole

Those two arbitrators shall select and retain a third independentexpense.

shall chair the arbitration panel. The to the third
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independent arbitrator shall be shared equally by Sanford and Graham. In either
case, the arbitrators shall not have any current or past substantial business or
financial relationships with any Party to the arbitration (except prior arbitration).

11.2.2 The arbitrator(s) shall conduct an arbitration of the dispute within twenty
(20) days after appointment (or such shorter or longer time as agreed uponby the
arbitrator(s) and approved by the Parties). The arbitrator(s) shall provide each of
the Parties with the opportunity to be heard and, except as otherwise provided
herein, shall generally conduct the arbitration in accordance with the Commercial
Arbitration Rules of the American Arbitration Association and applicable
substantive law. Except to the extent it would be contrary to or inconsistent with
the provisions herein, the provisions of A.R.S. §§ 12-1501 et seq. shall apply. If
there is a three member panel rather than a single arbitrator, the powers of the
arbitrators, including the power to issue rulings on the merits of the dispute, may
be exercised by a majority.

11.2.3 Unless otherwise agreed by the Parties, the arbitraton(s) shall render a
decision within thirty (30) days following the arbitration, and shall notify the
Parties in writing of such decision and the reasons for it, but without the necessity
of detailed findings of fact and conclusions of law. In the discretion of the
arbitrator(s), the ruling may include an award of the prevailing Party's costs and
reasonable attorneys' fees against the other Party. The decision of the
arbit1'ator(s) shall be final and binding on the Parties, and judgment on tlle award
may be entered in any court having jurisdiction. The decision of the arbitrator(s)
may be opposed or modified in accordance with and for the reasons set toM in
A.R.S. §§ 12-1512 and 1513.

12. SPECIFIC PERFORMANCE.

In addition to such other remedies as may be available under applicable law, the Parties
acknowledge that the remedies of specific performance and/or injunctive relief shall be
available and proper through an arbitration proceeding pursuant to Section l l in the event
any Party fails or refuses to perform its duties hereunder. .

13. AUTHORITY FOR THIS AGREEMENT.

13.1 Graham and Sanford each represent and warrant that the person signing this
Agreement on its behalf has full authority to execute this Agreement, and that it has taken
ad] action necessary or appropriate under applicable law and the organizational
documents of such Party to make this Agreement the valid and binding obligation of such
Party, enforceable in accordance with its terms.

13.2 Graham represents and warrants that it is an Arizona non-profit electric
cooperative that was incorporated in 1945 and is duly formed, validly existing, and in
good standing pursuant to the laws of the State of Arizona and the full power and
authority to enter into this Agreement. Q86?
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13.3 Sanford represents and warrants that  i t  is an Ar izona munic ipa l  corporat ion du ly
fo r med ,  va l id l y  ex is t ing ,  and  in  good  s tand ing  pu r suan t  to  the  laws  o f  the  S ta te  o f
Arizona and has the 8111 power and authority to enter into this Agreement.

14. ENTIRE AGREEMENT.

Together  with the contemporaneously executed Wheeling and Transmission Agreement,
this Agreement constitutes the entire agreement between the Parties with respect to the
subject matter  hereof; and may be modif ied only  by a wr i t ten instrument s igned by the
parties hereto. .

15. EXHIBITS.

Each Exhibit identified 'm and attached to this Aglieemnait is hereby incorporated 'm and
maideapatof this Agveementasifsetforthinitsentiretywherevcrreibirenced in this
Agreement, and may be modified or replaced by a substitute Exhibit oxy upon the
mutual agreement of both Parties evidenced by their signtltuunes on the substitute Exhibit
together with identification of the prior Exhibit and the effective date of subWtotion.

16. COOPERATION [N TRANSFER OF RECORDS AND SERVICE.

Each Par ty  shal l  promptly  cooperate Mth the other  Par ty  in  a l l  reasonable respects  to
prov ide for  a  smooth and uninter rupted trans i t ion of e lec tr ic  serv ice to  each customer
a f fec ted  by  th is  Agreement ,  inc lud ing  w i thou t  l imi ta t ion  by  p rov id ing  the  o ther  Par ty
customer l ists, addresses, bi l l ing information, load histor ies, and other  relevant account
in fo r ma t io n  n e c e s s a r y  o r  c o n v e n ie n t  to  fa c i l i t a te  th e  a c c u r a te  i d e n t i f i c a t i o n  o f  a l l
cus tomer s  a f fec ted ,  the  de l ive r y  by  the  Par t ies  o f  no t ices  o f  the  t r ans i t ion ,  and  the
provision of continued and uninterrupted electr ic service to dl such customers .

17. NOTICES.

Any notice or other written communication to or upon Sanford or Graham pursuant to this
Agreement shall be deemed properly made and received if made in writing and addressed
to the person(s) and address(es) for Safford and Graham set forth below, and shall be
effective (i) three days after it is deposited and post-marked with the United States Postal
Service, postage prepaid, return receipt requested, or (ii) upon hand delivery:

If to Graham:

General Manager
Graham County Electric Cooperative, Inc.
9 West Center Street
Pima, Arizona 85543

423
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s
\

l0430~lI/1959\409v3

\
Page 12 ofl7



\

' 1

~.:

\

I' !"l

With a copy to:

Michael M. Grant
Gallagher & Kennedy, P.A.
2575 East Camelback Road # 1100
Phoenix, Arizona 85016-9225

If to Sanford:

city Manager
City of Safford
717 Mail] Street
Sanford, Arizona 85548-0272

Withcopies to:

City Attorney
City of Safford
717 Main Street
Sanford, Arizona 85548-0272

K.R. Saline & Associates
160 North Pasadena, # 101
Mesa, Arizona 85201-6764

Routine correspondence regarding mutual discussions, negotiations, deliberations,
transactions, or operations 'may be made by electronic mail, facsimile, telephone, or such
other means as the Parties may mutually determine f rom time to time in furtherance of
efficient, effective, and cooperativecommunication.

18. UNCONTROLLABLE FORCES.

No Party shall be considered to be in default in tlle performance of its obligations
hereunder when a delay in or failure of performance shall be due to an Uncontrollable
Force. The term "Uncontrollable Force" shall mean any cause beyond the reasonable
control of the Party affected, which by exercise of due diligence such Party could not
reasonably have been expected to avoid, and which by exercise of due diligence it shall
be unable to overcome, including but not restricted to failure of facilities, flood,
earthquake, stone, fire, lightning, epidemic, war, riot, civil disturbance or disobedience,
labor dispute, shortage of labor, fuel, transportation, or material, sabotage, regulation or
restriction imposed by governmental or lawfully established authority, or restraint by
court order or public authority. Nothing contained herein shall be construed to require a
Party to settle any strike or labor dispute in which it may be involved. Any Party that
fails to fulfill any of its obligations hereunder by reason of an Uncontrollable Force shall
give prompt notice, followed by written notice of such fact to the other Party and an
estimate, if possible, of when the Party claiming the Uncontrollable Force believes in
good faith that the Uncontrollable Force will end and that performance will resume. The
Party claiming the Uncontrollable Force shall exercise due diligence to resume the
performance of such obligation(s) with all reasonable dispatch.

10430-1 I/l959409V< Pagel3 ofl7



'U

Q

9
al

s

19. BINDING ON SUCCESSORS AND ASSIGNS.

It is intended that all of the provisions of this Agreement shall inure to the benefit of and
shall be binding upon the Parties hereto, their legal representatives, successors, and
assigns. Neither Party shall transfer or assign all or any portion of its rights or
obligations under this Agreement without the prior written consent of the other Party,
which consent shall not be unreasonably withheld or delayed.

20. TIME OF THE ESSENCE.

Time is of the essence with respect to the performance of all terms, covenants,
conditions, and provisions of this Agreement. If the date or deadline for any notice, act,
or event required or contemplated by the terms of this Agreement falls on a Saturday,
Sunday, or legal holiday, such date or deadline shall continue over to the next following
day that is not a Saturday, Sunday, or legal holiday.

21. COOPERATION.

The parties hereto shall execute, acknowledge, and deliver such other instruments and
documents as may be necessary or appropriate to carry out the Ml intent and purpose of
this Agreement.

22. ARIZONA LAW GOVERNS.

This Agreement and the rights of the parties hereto shall be interpreted, governed, and
construed in accordance with the laws of the State of Arizona.

23. WAIVER.

Either of the parties shall have the right to excuse or waive performance by the other
party of any obligation under this Agreement by a wri t ing signed by the Party so
excusing or waiving. No delay in exercisingany right or remedy shall constitute a waiver
thereof; and no waiver by either Party of the breach of any provision of this Agreement
shall be construed as a waiver of any preceding or succeeding breach of the same or any
other covenant or condition of this Agreement.

24. COUNTERPARTS.

This Agreement may be executed in any number of counterparts, each of which shall be
an original, but all of which shall constitute one and the same instrument.

25. TERM.

This Aglreennent shall continue and remain in effect in perpetuity, unless and until it is
modified or telrminatedbymumal written agreement of the Parties. 2

..*
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26. INTERPRETATION,

This Agreement is the result of negotiations between the Parties and, accordingly, shall
not be construed for or against any Party regardless of which entity drafted this
Agreement or any portion thereof

27. CONFLICT OF INTEREST.

Notice is hereby given of the provisions ofA.R.S. §38-51 l.

IN WITNESS WHEREOF, the City of Sanford and Graham County Electric Cooperative, Inc.
have caused this Territorial Settlement Agreement to be executed, attested, and delivered by their
respective duly authorized executives.

Date: I9119/08By:

Name:

CITY OFSAFFORD

Title:

,/3L/J ° /PA @9838/U

MG%@ ATTEST By: € 9.®M6n kw'&
/I

APPROVED AS TO FORM:
4

g ~_ ,» ~f\/* u ".

\.fef&'e . Znmms an,
Modes, Sellers 82 Sims,
Special Outside Counsel

J r 4

GRAHAM COUNTY ELECTRIC COOPERATIVE, INC.

Date: /»2~ I9-0?By:

Name: l7£"A/679686/¢'7" 44341; no

I3212.5/p5uTTitle: 80612 o ATTEST By: -.<£aQ/»1

10430-1 I/l959409v3
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EXHIBIT B
SAFFORD SERVICE AREA

Using a starting point at Hwy 181 and the north bank of High Line Canal atexisting Sanford City going east dong
the north bank of the Highline Canal to the mS side of Vlker Lane, going north on the west ide of W el¢r Lane in
20th street, then continuing north was 20th street along the west bank of Graveyard v\a§t m Ullion Canal. Then going
east along the north bank at Me Union Canal intersecting Me existing Sanford City limits at the point where the Union
Canal and l-my 70 intersect. Cortinuing east and then north following the existing Sanford City Limits m me northeast
comer of  the existing Sdiord City Lirritsg timing northwest following the center of  the Gia River bottom M the
intzrwction or the center of the Gila River boom and the west boundary of Township 7 South and Range 28 East. Then
going south along the was boundary of Township 7 South and Range 28 Et to the noltlwvest comer of the existing
Safllurd City lirrits, then following the existing Safford City Lirrits south then east then north ending back at the
intersection of Hwy 181 and the north bank at the Highline Canal 'starting point'. Note all reterenoes to the 'existing
Sarlbrd Qty u p on this Exhibit are the official Sailors City Limits as of August zone.

4/41?
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|~c>Lov.n<rc*':Lno¢~':o<rLr>o><~'><rcor oc>oo*»<*9<rò »cnf o<*> - Qwv-co<r<*><rnr°>nnnn|~r~cof.ov-ocooon<onncvcoo>c>r~u'>co1\oo>coo|~mwmwwmwmwmmmm

I

v <*> LT N co
m co LDLD



EXHIBIT 4



am

e

\

THAT cen1AI§ PORTION rows'-uv 7 $0UT14»
EAST. coLA AND SALT Rlvzn MERIDlAN»
osscanaeo As FOLLOWS:

cou\4a1cnt4o AT ms $0uTHyE8lf ooeuea or SAID sEcn0r4 7. anno A 2 mc BRASS CAP IN A
I4Ar40l40L¢. man v441a4 THE west QUARIER ocauaw or SAID $E¢TI0N 7. BEING A 8/8 1lqq4 REBAR,
BEARS N 0oue°4o"¢. A DISTANC! or 2058.82 tEEn

mama r400'0e°40"E. ALov4o ms \'£ST ans or SAID sscnou 7. A 0lsrAI4cE or 657.51 FEET:

n4n4ce: LEAvlno SAID west inc. S89'83°20'¢» A ols1At4c¢ OF' 4o.oo FE£T TO THE EAST RIGHT or
WAY or 20n4 Avalus ANO M PQINT or BEGlNNlHG¢ . ..

Tl-IEnc€ t400'00'40"¢. PARAUN. v4n4 SAID wast UNE, A DISTANCE or 150.00 FEET:

Mme: seo°sa'2o'E. A busrmcz or 1o.00 FEET: W

n4EncE N00'08'4-0"¢. PARALLEL vun4 SAIO wear uwz. A 0;srAr4c¢ or 68.17 FEEL:

dance scum a9'sa'2¢ 'E. A ols1'Auc¢ or 215.00 FEET:

nkuc8 t¢00'°8°4o"¢. PARALLEL we sAve vsssv ur. A DISTANCI OF 424.97 ?31$

nancE r4a9'5s'2o'w, A onsfmcs or 215.00 FEET:

THENCC n00°00'40"E. PARALLE. vary SATO meer inc, A DISTANCE or 39.61 FEET?

males $89l53° 20'E, A DISTANCE or 227.00 rEs1=

mums noone'40pE..A DISTANCE OF 204.60 FEET TO A POINT ON A NON--TANGBWT wave o0ncAw
t4on1HEAs1a=1.v. l4Aw40 A RADIUS or 2914.79 FEET swam B£AR8 »424°sa'15"¢'. ALSO sane THE
s0un4sm.v Rican or WAY un: or u.s. \4la4wAy 70:

menu EASTERLY. A1.0NO SAD CURVE tO ms l_gr1 Ana SAID soun4aLv RIGHT or WAY, THROUGH A
c a n. Aras or o0° s1'os° . AN ARC LENOT1-1.0! 4a.ze FET; .

n4a4ce: LcAw40 sAle Rsour or wAv. soa° zz'2s'v4 A mé1'Ar4cz or 18.81 rest:

dance soo1>s's9'w, A 0vsrAno¢ or 45.18 far;

dance saa° ss'so'z. A olsrAnc¢ or a1.oa ran

mama ssc1a'0a° ¢. A olsrAt4cs or 4s.aa ran

Mme: s00° 01'4rw, A ovsnna Dr 94» 89 fan

males sas'sa'1a'¢ . A olsfAnce or 88.82 FEST3 5

TI-IENCZ N00'01'47'E, A 01srAr4cz or 54.52 FEET TO A POINT or wnwx meme: ALONG A wav: TO
ms nnouv HAwao A 4zAo|us or 54.50 fern Ana A carnAL Am: or 1a'a5's1°. AN Anawow a
18.64 FElT» Ana A CHORD THAT BEARS nos-sdo2't. A olsrAr4c¢ or 18.55 re:

n-neue: sa9°s5'ao'¢ . \.:Avlno sAle cunt. A ossnnce or 2a.74 free

mama soo°a4'z4*w. A olsvAr4c¢  or ala: fern

11-:mea sae°ss':so'¢ . A olsrAt4c¢or 1o.oo re:

n4gn¢g so<>'04'24°w, A olsl'Ancs or 2os.oo FEET;

vacuo: ses°ss':se'€. A umm or 2o.oo FEET:

. aces s00'04'2 'w. A o¢s1A»4 .. . , .TH RADIU;OF 169.50 cy: or 2.75 TO A POINT ON A NON -rAnca4rcuRv¢

uscaAL DESCRIPTION

o

or JH! scumwzsv 0UART€R or SECTION v. RA:4cc 20
cantu comm ARIZONA. BEING MORE PARTICULARLY

4 8

from ancAoonn:nesunnmoaecwmaafn0¢01o2za1/2/oe)

i

W;

1 .



ll *

1
B

I Ill
---»

f*

(

aa's1'1a' MY Ana u;nen4Aor

me Rlcar. HAvlnos2s'40/341. A TO A pow w
R£VERS€ or 180.50 ten: mesa AL0r4o SAID wav: TO

AND) A mono n4A1 BEARS
4

I

s

\

4

4

n4aw¢sALon¢;sAm¢JRv¢T011*€9-H'f.l4Auuo Aca¢tRALma.sor -.2'..
115.24 an A qiono N-IAT B811R2 olsnna or 118.08 FEET
Ravens: wav: a4Av\na A aAolus. w
6 churn. Ananev 2¢'1z'aq'. An Ana Lsr4an4 or aw reef.
ss2u2'a9"a A olsrmm 0f.81887 fern

maws L¢Aw1o so wave. r4a9'S5'2Gf't. A o1s'rAt4u or z47.a9 fern

mac: s00'o4° oor'w, A onsvmcz or new ran .

fnawa xsw0om'A olsrma or :as r e m

wgg*5g0'm A ossnna or 568.69 ten:
maw cc sa9°so'00't; A olsrma or 10.89 fern
mom A ols1Ar4ce Of 14,00 #aim
men newsawum A dls'rAr4a or 10,597 rem
.n4sncs s0o°o4'00fv4 Ao|s'rma or2so»21 rzsf1o1\4¢u0n1H.nla4v'orwAv0refHwIR€€1%
1i4si4os t4a§° 4o° 1a'w. Auot4o sAle asa4f .or wAv, A ols1° Ar4cs or' 51.9o .rm

neut :  s4s1a '41"w.  A onstn la  or sao re :  , .

dance nas'a1'50nL'A olsfma or 82.07 re: o

mflwt na524°24'v4 A uusrma or 1ao.7a fail
n4n4cst4es'a5'2° *'WAp|sr» mcz 0r1o0.51 seen .

mama n44°4a°1a'v?. A olsrMCs or 11.ss ran -
n-laid u8o'4¢'1a*w. A usfMbt or eoLol FM
male: s4s1a'41° w, A oIsrAt4a or 2448 man

mom: na2'4r4z°v4 A oaswaa or 193.01.FEE1%
memes use-aaww. A dsl'Ance Br sou rem .

| memo: n44°44'1a'w. A DBTANCE or 19.39 ten:
maven no9'4a'a1'w. A o1s1'Ar4cz a oa.a4 #am
n4sucLs4sna'41'v4 A ousrmcz or 17.68 FE£1¥
mama u89'4a'13'V4 A umm or 1as.oo #son
Mme: n44'sz'19'v4 A ols1At4c¢ ormaa rest ro Ne cAse aw or wAv or sum Avram

..u°°°°°t= AuouosA\o a\airorwAv. Aowmaa 0ra42.14re¢1fo1m: . M

so 1wmIrnou ~1~m-nn mm Anarfs knar nm arm

ml | I I

9

I

I

4



EXHIBIT 5



1 ,
w ea"

11 \

c

I'

City of Sanford
l great place to live, work, and visit

717 Main Street
P.0. Box 272

Staf ford, AZ 85548-0272
Phone: (928) 348.3100

FAX: (928) 348-3111
TDD: (928) 428-0778

April 14, 2009

Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona

Re' Application of Graham County Electric Cooperative to Amend its Certificate of
Convenience and Necessity and to Transfer Certain of its Assets to the City of Sanford /
DOCKET no. U-01749A-09-

Dear Commissioners,

On behalf of the City of Sanford, I want to express our strong support for the application
of Graham County Electric Cooperative (the "Cooperative"). The application seeks to
amend the Cooperative's certificate of convenience and necessity to exclude the Sanford
electric serv ice area f rom die Cooperative's cert i f icated area (subject to certain
exc ep t i on s )  an d  t o  t r an s f e r  c er t a i n  e l ec t r i c  s er v i c e  f ac i l i t i es  t o  t h e  C i t y  o f  S wor d .

The City of Sanford and the Cooperative have had years of contention about the meaning
of the 1946 agreement between the parties. The application is the product of long
negotiations to replace the 1946 agreement with the Teltritoriad Settlement Agreemlelxt
attached to the Cooperative's application. Replacement of the 1946 agreement is in the
public interest and will promote the public health and welfare of the customers of the

of Sanford and the Cooperative. We urge you to approve the application.

Sincerely,

Ron Gr9e?1, Mayor
City off Sanford
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KRISTIN K. MAYES, Chairman
GARY PIERCE
PAUL NEWMAN
SANDRA D. KENNEDY
BOB STUMP

6 Docket No. E-01749A-09-0185

7

8

IN THE MATTER OF THE APPLICATION OF
GRAHAM COUNTY ELECTRIC COOPERATIVE,
INC. TO AMEND ITS CERTIFICATE OF
CONVENIENCE AND NECESSITY AND TO
TRANSFER CERTAIN OF ITS ASSETS TO THE
CITY OF SAFFORD

GRAHAM COUNTY ELECTRIC
COOPERATIVE'S RESPONSE
TO THE STAFF REPORT

9

10 Graham County Electric Cooperative, Inc. ("Graham" or the "Cooperative") submits this

11 response to the Staff Report in this matter dated October 19, 2009 (the "Staff Report").

12 The Staff Report concludes that Gradlam's Application to Amend its Certificate and to

4 in
N';e~

8988*o
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=zs 38v~

my§8* '<o
11.1158
w e
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13 Transfer Certain of its Assets to the City of Sanford ("City") is "consistent with the terms of the

14 [Territorial Settlement Agreement] and is in the public interest." Staff Report, p. 6. Staff

15 recommends that the Commission approve the Cooperative's requests to (1) modify its CC&N as

16 described in the Application and (2) approve the transfer of the infrastructure serving Wat-Mart

17 to the City on January 1, 2013.

18 Graham agrees with the conclusions and recommendations of the Staff Report. This

19 response is directed to clarifying a few factual issues and also will provide an update of the

20 Application's Exhibit 3 listing of customer locations and areas the Cooperative will continue to

21 serve until January 1, 2016.

22 The Executive Summary and the first paragraph of page2 of the Staff Report discuss the

23 counter lawsuits between Graham and the City which continue to pend in the Graham County

s

24



1 Superior Court.1 To clarify the restraint on "both parties" reference in that discussion, the

2 Superior Court instead issued a preliminary injunction which restrained the City from providing

3 electric service to the Wal-Mart SuperCenter until it acquires the Graham facilities serving that

4 load. Since that injunction issued in July 2005, the Cooperative has been serving Wal-Mart's

5 electric needs and, under the terms of the Territorial Settlement Agreement ("TSA"), will

6 continue to do so until January 1, 2013.

7 At the sixth line of the final paragraph of page 1 of the Executive Summary, it should

8 read "within the redefined SSA, from January 1, 2009 through December 31 , 2015" instead of

9 December 31, 201§. Also, the last sentence of the second paragraph of the Staff Report at page 2

10 right before the quote in the Territorial Settlement Agreement discussion should read, "However,

11 the TSA authorizes Graham", not Sanford, "to continue to serve certain customers loads within

12 the Sanford Service Area...77

13 Finally, attached hereto as Exhibit A is an updated Exhibit 3 to the Application. As

14 discussed in the final sentence of the first full paragraph on page 5 of the Staff Report, it brings

15 current the customer locations which the Cooperative has commenced serving pursuant to

16 Section 4.4 of the TSA since the Application was filed and will continue to serve until January 1,

17 2016. The anal page of Exhibit A identifies a trailer park and two subdivisions which the

18 Cooperative also will continue to serve until the facilities are transferred to Sanford pursuant to

19 Section 7 of the TSA.

20 In conclusion, the Cooperative requests that the Commission enter its order (1) modifying

21 Graham's CC&N to exclude the Sanford Service Area with the exception of (a) the Wat-Mart

22 SuperCenter load until January 1, 2013 and (b) the areas and customer locations described in

23

24
1 These lawsuits will be dismissed following Commission approval of the Application. TSA, Section 8.7.

2
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1 Exhibit 2 to the Application and more specifically identified 'm Exhibit A attached hereto and

2 (2) authorizing the Cooperative to transfer to Sanford its distribution facilities related to service

4

3 of the Wal-Mart property and load as of January 1, 2013.

RESPECTFULLY SUBMITTED this 3111 day of November, 2009.

5 GALLAGHER & KENNEDY, P.A.

6
ha.

7 I

8

9

By
Michael M. Grant
2575 East Camelback Road
Phoenix, Arizona 850 l6-9225
Attorneys for Graham County Electric

Cooperative, Inc.

10

11 Original and 13 copies filed this
dId day of November, 2009, with:

12

13

14

Docket Control
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

15 Copies of the foregoing delivered this
3 l'd day of November, 2009, to:

16

17

18

Maureen Scott
Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

19

20

21

Alexander Iggie
Utilities Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

22

23

24 3
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1 Copies of the foregoing mailed/e-mailed
this 3rd day of November, 2009, to:

2

3

4

5

Jane L. Rodder
Administrative Law Judge
Hearing Division
Arizona Corporation Commission
400 West Congress
Tucson, Arizona 85701-1347
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EXECUTIVE SUMMARY
GRAHAM COUNTY ELECTRIC COOPERATIVE, INC.

DOCKET NO. E-01749A-09-0185

On April 17, 2009, Graham County Electric Cooperative, Inc. ("Graham" or
"Cooperative") filed an application with the Arizona Corporation Commission ("Commission")
for authorization to amend its Certificate of Convenience and Necessity ("CC&N") and to
transfer certain of its assets to the City of Sanford ("Sanford" or "City").

Graham is a non-profit electric distribution cooperative, certificated by the Commission
in Decision No. 33006, dated April 6, 1961, to operate and maintain an electrical system in most
areas of Graham County. The Cooperative serves areas located south and east of the San Carlos
Apache Indian Reservation, but excludes areas within the corporate boundaries of the City and
the Town of Thatcher. Graham currently serves approximately 6,200 members through rates and
charges that were approved by the Commission in Decision No. 70289, dated April 24, 2008.

The City of Sanford ("Sanford" or "City") is a municipal corporation that operates electric
distribution systems within and outside its corporate boundaries.

Graham states that prior to 1946, the Arizona General Utilities Company ("AGU") was
the sole provider of electric service within Graham County. In 1946, Graham, Sanford and the
Town of Thatcher ("Thatcher") jointly acquired the assets of AGU. On January 22, 1946,
Graham, Sanford and Thatcher entered into a joint contract ("the 1946 Agreement") whereby
Sanford and Thatcher acquired the assets within their respective boundaries while Graham
purchased the remaining assets. .

Graham claims that the City has exercised an Acquisition Clause in the 1946 Agreement,
in annexing portions of its CC&N. Further, due Cooperative states that ambiguity surrounding
interpretations of the 1946 Agreement has over the years resulted in many litigations. Graham
and the City have pending counter lawsuit at Graham County Superior Court. As a result of the
pending litigation, the Graham County Superior Court issued a preliminary injunction in 2005,
restraining both parties from providing electn'c service to the Wal-Mart Supercenter.

On January 1, 2009, Graham and the City entered into a Territorial Settlement Agreement
("TSA"), in an attempt to fully resolve all issues surrounding service rights and obligations with
the common service area. The TSA delineated a geographic area, known as the Sanford Service
Area ("SSA"), which with certain exceptions, is the area Sanford has the right to serve under the
terms of TSA. The TSA also authorizes Graham to continue to serve its existing customers
within the redefined SSA, from January 1, 2009 through December 31, 2016. Further, the TSA.
pennies Graham to sign-on new customers during the intervening period, only when the City
does not have the facilities to serve the new customer, at the time of requesting service. Further,
the TSA requires Graham to file a new application, no later than January 15, 2015, for
Commission authority to transfer to the City, its customers and facilities within the SSA,
effective January 1, 2016. In addition, the TSA provides for Graham to serve the Walmart
Property and load ("Walmart") through December 31, 2012. Effective January 1, 2013, the

9.095
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Cooperative is required to transfer the Walmart as well as the facilities for serving the load to
Sanford. In exchange, Graham would assume the right and responsibility for serving the Sanford
Municipal Airport. Also, the City will swap its distribution facilities for serving the Airport to
Graham, in a quid pro quo transaction. \

In this application, Graham seeks Commission authorization to:

1.
2.

3.
4.

Modify its CCN to exclude the SSA, subject to the exception sought in (2) below.
Retain the areas where it currently has customers and facilities within the SSA in
its CC8cN, through December 3 l, 2015.
Modify its CC&N to include Walmart, through December 3 l, 2012.
Modify its CC8cN to exclude the Walmart, and transfer its distribution facilities
for serving Walmart to Sanford, effective January l, 2013, with no further action
of the Commission.

Staff has reviewed Graham's application and determined that the above transactions are
in the public interest. Staff agrees with the Cooperative that the benefits of approving this
application, far exceeds the demerits of a denial. First, it eliminates all disputed issues relating to
the 1946 Agreement, and resolves pending litigations. Second, it eliminates the risk of the City
obtaining Graham's customers and facilities within the SSA, by means of an Acquisition Clause
in the 1946 Agreement, which the Cooperative considers to be unfavorable. Third, the TSA
provides Graham with the opportunity to continue to serve its existing customers, and some
opportunity to obtain new customers. As a result of this provision, the Cooperative's customers
will not be immediately impacted by this transaction, but would have a lengthy transition period.
Finally, it resolves all territorial disputes, and provides for an agreed-upon process for service
tem'tory expansion by both parties. Based on these factors, Staff recommends approval of this
application.

E-0 l749A-09-0185
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BACKGROUND

On Apr i l  17 ,  2009 ,  Gr a ha m C ount y E lec t r ic  C ooper a t ive,  Inc .  ( "Gr a ha m" or
"Cooperative") filed an application with the Arizona Corporation Commission ("Commission")
for authorization to amend its Certificate Of Convenience and Necessity ("CC&N"), and to
transfer certain of its assets to the City of Sanford ("Sanford" or "City").

Graham is a non-profit, electric distribution cooperative certificated by the Commission
in Decision No. 33006, dated April 6, 1961, to operate and maintain an electrical system in most
areas of Graham County. The Cooperative serves areas located south and east of the San Carlos
Apache Indian Reservation, but excludes areas within die corporate boundaries of the City and
the Town of Thatcher. Graham currently serves approximately 6,200 members through rates and
charges that were approved by the Commission in Decision No. 70289, dated April 24, 2008.

. The City of Sanford ("Sanford" or "City") is a municipal corporation that operates electric
distribution systems within and outside its corporate boundaries.

Graham states that prior to 1946, the Arizona General Utilities Company ("AGU") was
the sole provider of electric service within Graham County. In 1946, Graham, Sanford and the
Town of Thatcher ("Thatcher") jointly acquired the assets of AGU. On January 22, 1946,
Graham, Sanford and Thatcher entered into a joint contract ("the 1946 Agreement") whereby
Sanford and Thatcher acquired the assets within their  respective boundaries while Graham
acquired the remaining assets. The 1946 agreement had an "Acquisition Clause", which states as
follow:

"Sanford and Thatcher, or either, upon the annexation or extension of
their corporate limits, at any time in the future, of territory adjacent to
either of the said towns, shall be sold the distribution facilities then
existing in any such territory and owned by the Co-op upon a replacement
new cost less depreciation basis, with no goodwill or going concern
element considered, and in no event shall the Co-op require that
condemnation proceedings be ins titu tedfor such acquisition. "

Graham reports that since 1961, Sanford has exercised the above Acquisition Clause in
annexing several part of its certificated territory. Further, Graham states that because the 1946
Agreement was somewhat ambiguous, dire have been on-going disputes between Sanford and
the Cooperative, regarding (1) rights, obligations and duties under the 1946 Agreement and
Arizona  laws,  (2) provision of service to a reas annexed by Sanford,  and (3) the cor rect
interpretation and application of the Acquisition Clause. These disagreements have resulted in
two litigations, ultimately decided by the Arizona Supreme Court. Graham cites the two cases as
Graham County Elec. Coop. v Town ofSajj'ora', 84 Ariz, 15,322 P.2d 1078 (1958) ("Graham 1")
and Graham County Elec. Coop. v Town ofSaffora', 95 Ariz, 174, 388 P.2d 169 (1963) ("Graham
ll"). As of date, Graham and Sanford have pending counter lawsuits, regarding which entity has
the right to serve certain portions and customer loads within Sanford. According to Graham,
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these counter  lawsuits  have been consolida ted into a  s ingle case,  t it led City of Sanford
(PZaintwdefendant) v. Graham County Cooperative Electric (Plaintwdefendanu, in Graham
County Superior Court Case Nos. CV2005-081 and CV2005-083 ("the Litigation"). As a result
of the pending Litigation, the Graham County Superior Court issued a preliminary injunction in
2005, restraining both parties from providing electric service to the Wal-Mart Supercenter.

TERRITORIAL SETTLEMENT AGREEMENT

On January l,  2009,  Graham and Sanford entered into a  comprehensive Terr itor ia l
Settlement Agreement ("TSA"), in an attempt to fully resolve all disputed issues relating to the
1946 Agreement and the pending Litigations. The purpose of the TSA is to provide:

" .for a more orderly, mutually beneficial and rational allocation of
electric service responsibilities within the corporate limits of Sanford as
they have expanded and as they will continue to expand ffom time to time
in the future.. "

By the TSA, the parties have delineated a geographic area, known as the Sanford Service
Area ("SSA"), which with certain exceptions, is the area Sanford has the right to serve under the
terms Of agreement. The SSA encompasses the city limits, including areas in which Sanford
currently provides service, and certain areas in which it anticipates providing service in no
distant future. The TSA requires Graham to seek Commission approval to modify portions of its
CC&N overlapping the SSA, and to transfer certain of its assets to the City. However, the TSA
authorizes _Satfifird to continue to serve certain customers loads within the Sanford Service area as
follow: Qualm q M

"The Cooperative 's CC&N will continue to include, and GCEC will have
the right and obligation to serve, all of the existing loads and customers
within the Sanford Service Area that the Cooperative was serving as of
January J, 2009. These areas depicted on Exhibit 2 hereto, which snows
the location of the Cooperative 's distribution facilities (identified thereon
in red as "GCEC Conductors") existing as of January 1, 2009 within the
Safford Service Area that are used to serve existing loads and customers.
To provide further clarity, a detailed list of the existing loads and
customerS covered by this exception is attached thereto as Exhibit 3. "

As indicated above,  the TSA provides for  Graham to continue to serve its exist ing
customers of record, as of January l, 2009, within the redefined SSA, through December 31,
2015. The Cooperative currently serves approximately 682 customers within the TSA. On
January 1, 2016, Graham is required by the TSA to transfer to Safford, all its customers and
electric infrastructure within the SSA. To effectuate this provision, the TSA requires Graham to
file a new application with the Commission, no later than January 15, 2015. The prospective
application will request the Commission to delete any portion of its CC&N overlapping the SSA,
and for authorization to transfer all its assets within the SSA to Sanford, effective January 1,

n
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2016. Upon approval of the January 15, 2015 filing, Sanford will become the sole provider of
electric service within the SSA.

Between January 1,  2009 and December  31,  2015,  the TSA author izes Graham to
continue to sign-on two classes of prospective customers within the SSA. First, the TSA allows
Graham to serve new or temporary loads that Sanford does not have the necessary infrastructure
to connect at  the t ime service is requested. Second,  Graham may provide service to new
customers that request electric service directly from the Cooperative,  prior to Commission
approval of this application.

As it relates to the Walmart Supercenter load ("Walmart"), the TSA provides as follow:

"Through December 31, 2012, the Cooperative 's CC&N will include, and
the Cooperative will have the right and obligation to continue to serve, the
Wal-Mart SuperCenter load, which is located within the Saffora' Service
Area on a parcel of land in Sajfora' bordered by 20/11 Avenue on the west
and I7:h avenue on the east, and by highway 70 on the north and 811| Street
on the south, and which is moreparticularly described in Exhibit 4 hereto.
The TSA provides that, subject to commission approval, Sajtord will then
take over service to the Wal-Mart load on January 1, 2013, and GCEC
will at that time convey to Sanford is distribution facilities used in
providing electric service to the Wal-Mart load "

Under the terms of the TSA, Graham is permitted to serve Walmart through December
31, 2012. On January 1, 2013, Graham will transfer Walmart and its infrastructure related
thereto, to Sanford. Concurrent with this transfer, Graham would assume responsibility for
serving the Sanford Municipal Airport properties ("Airport") from Sanford, and acquire the City's
infrastructure for serving the Airport, in a quid pro quo transaction. Because the Airport is
cur r ent ly within the Coopera t ive's  CC&N,  Graham contends  tha t  i t  would not  r equir e
Commission prior authorization to serve the load.

THE TRANSACTION

The Cooperative seeks Commission authorization to :

Subject to the terms of the TSA as described in (2) below, delete the portion of
Graham's CC&N within the redefined SSA.
Modify the Cooperative's CC&N to include areas and customers within the SSA,
as described in Section l3(a) of this application.
As it relates to Walmart, the Cooperative seeks Commission authority to:

Modify its CC&N to include Walmart,  from the effective date of the
Commission decision through December 31, 2012,

E-Gl749A-09-0185
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Delete Walmar t  from its  CC&N, and transfer  to Sanford its  electr ic
infrastructure dedicated to serving Walmart, effective January 1, 2013.

STAFF ANALYSIS

Engineering Analysis

On July 14, 2009, Staff Engineer, Pram Bah] inspected the proposed SSA, accompanied
by Dennis Kouts, the Cooperative's Operations Specialist. During this visit, Staff observed both
Walmart and the Airport that would be swapped between Graham and Sanford, on January 1,
2013. Staff also observed the distribution facilities that would be transferred by Graham to
Sanford, on January l, 20161. A listing of Graham's current customers that would be transferred
to Sanford, showing their respective locations, classes and meter numbers is attached to this
application as Exhibit 3. The inventory of facilities relative to these customers will be assessed
and determined prior to the transfer of the remaining facilities on January 1, 2016. According to
the Cooperative,  it  is  in Graham's best  interest  to finalize this agreement to preserve the
wheeling revenue from Safford and to save on expensive litigation fees.

Based on a field inspection of Graham's electric facilities relative to the transfer of Wal-
Mart connection in 2013 and a general review of the distribution system in the Safford Area for
transfer in 2016, including discussions with the Cooperative's representatives, Staff concludes
that the transfer of assets in the SSA is reasonable under the temps of the TSA, and is in the
public interest. Staff does not believe that a detrimental impact to service reliability will occur as
a result  of the transfer . That  is  because the Cooperative will reconfigure the system by
disconnecting its feed into the current load center and let Sanford connect the affected customers
to its present distribution system. Based on Staff" s aforementioned engineering review and
inspection of the electric facilities to be transferred by Graham to Sanford, Staff recommends that
the Cooperative's application to amend its CC&N and transfer certain facilities to Safford per the
TSA be approved. Detail Engineering Analysis is attached as exhibit A.

Analysis of the Transaction

Existing and Prospective Customers within the SSA

Graham is requesting the Commission authority to delete the redefined SSA tram its
CC&N, except for portions of the SSA where it currently serves approximately 682 customers.
The TSA authorizes Graham to continue to serve these customers through December 31, 2015.
Also, the TSA authorizes Graham to sign-on new customers during the intervening period, only
when Sanford does not have the facilities to serve such a prospective customer. Graham states
that such prospective customers will be served through a Borderline Agreement between the
Cooperative and the City, subject to Commission approval. The TSA requires Graham to tile a

I In accordance with the terms of the TSA, the distribution system, shown in red on Exhibit PB-1 , and the customers
being presently served by Graham will continue to be served by the Cooperative until December 31, 2015. These
customers and the said distribution system facilities will be transferred to Sanford on January 1, 2016.

I
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new application, no later than January 15, 2015, for Commission authority to transfer all its
customers and electric infrastructure within the SSA to Sanford, effective January l, 2016.

Staffs analysis indicates that the Company's proposal will result in fragmentation of
Graham's CC&N within the SSA. As shown on the Cooperative's Exhibit 2 attached herewith,
its customers are located in different portions of the SSA. Because Graham's customers are not
located in a contiguous area, its subsisting CC&N will be scattered all over the SSA, if the
Commission grants this request. Staff finds that fragmentation of Graham's CC&N within the
SSA could result  in customer  confusion. However ,  Staff notes that  perceived customer
confusion is limited to the intervening period,  from the effective date of a  decision in this
proceeding through December 3 l, 2015. In response to this concern, the Cooperative asserts that
because its existing customers are known and die prospect of obtaining new customers is limited
to the terms of the TSA, any customer contusion will be minimal.  As shown on Exhibit  3,
attached to this application, the Cooperative has provided a list of its current customers within
the SSA, and agrees to provide an updated list by hearing date.

Staff agrees with the Cooperative that the benefits of approving this application, far
exceeds the demerits of a denial.  First,  it  eliminates all disputed issues relating to the 1946
Agreement, and resolves pending litigations. Second, it eliminates the risk of the City obtaining
Graham's customers and facilities that are within the SSA, by means of an Acquisition Clause
provided for in the .1946 Agreement, which the Cooperative considers to be unfavorable. Third,
the TSA provides Graham with the opportunity to continue to serve its existing customers, and
Some opportunity to obtain new customers, through December 31, 2015. As a result of this
provision, the Cooperative's customers will not be immediately impacted by this transaction, but
would have a lengthy transition period. Finally, it resolves all territorial disputes, and provides
for an agreed-upon process for service territory expansion by both parties. Based on these
factors, Staff concludes that it is in the public interest to approve Graham's request to modify its
CC&N within the SSA, as discussed above.

Staff did not find it necessary to analyze the Company's proposal to transfer its assets
within the SSA to Sanford, effective January 1, 2016. Staff believes that such analysis is best

At  tha t  t ime,  the
Cooperative will be more able to identify such assets, the related sales price and net book value
and possible gains or losses relating thereto.

per formed within the scope of it s  proposed January 15,  2015 filing.

Walmart Properly and Load

The Cooperative seeks Commission authority to include Walmart in its CC&N, 80m the
effective date of a decision in this proceeding through December 31, 2012. According to the
terms of agreement, on January l, 2013, Gradiam will transfer Walmart, along with its related
facilities to Sanford. In return, Sanford will transfer the Airport and the City's infrastructure for
serving the Airport to Graham, in a quid pro quo transaction. In other words, this transaction
will be effected through a swap, with no gain or loss to both parties. Finally, the Cooperative is
requesting that the Commission to delete Walmart from its CC8cN, effective January l, 2013.

r
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Staff finds that the TSA relating to this transaction is in the public interest. First, this
agreement eliminates the legal dispute between Graham and the City regarding each party's right
to serve the Walmart. Second, .it guarantees a significant stream of revenue to the Cooperative
through December 31, 2012. Third, it provides the Cooperative with the ability to earn
continuous stream of income, once it assumes responsibility for serving the Airport. Staff agrees
with Graham's assertion that because the Airport is currently located within its CC&N, it would
not require Commission approval to commence serving it, effective January l, 2013. Unlike the
individual customers discussed above, Walmart is a distinct entity with a sizeable load. As a
result, its addition and deletion from Graham's CC&N will be seamless. Based on these factors,
Staff concludes that the Cooperative's proposal regarding Walrnart is in the public interest.

PUBLIC NOTICE

On September 23, 2009, Graham published a notice of this application in the Eastern
Arizona Courier, a newspaper of general circulation within and around its service territory. The
related Affidavit of Publication was filed with Docket Control on October 2, 2009. Also, on
October 2, 2009, the Cooperative providedan AJ§9davit ofMailing indicating that the samenotice
was snailed to all customers of record as well as 20 property owners holding 40-acres or larger
parcels of undeveloped land, within the SSA.

CONSUMER SERVICE ISSUES

Staffs inquiry confirmed that Graham was in good standing with the Corporation
Division of the Cozrunission.

Our search of Consumer Services database from 2006 though October 6, 2009, indicates
that the Cooperative had 13 complaints and 4 inquiries. The complaints and inquiries relate
primarily to billing, rate case and service issues. The complaints have been fully resolved and
closed.

CONCLUSION AND RECOMMENDATIONS

Staff finds that Graham's application to modify its CC&;N to be consistent with the terms
of the TSA, and in the public interest.

Staff recommends Commission approval of Graham's application to modify its CC&N to
exclude the SSA, subj et to the exception provided for by the TSA.

Staff Eurther recommends that the Commission grant Graham's request to modify its
CC&N to include all areas within the SSA, where it currently provides electric service, as
depicted by the red lines shown on the Cooperative's Exhibit 2, attached herewith.

I
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Staff further recommends that the Colmnission approve Graham's application to include
Walmart  in its  CC&N, from the effect ive date of the decision in this proceeding through
December 31, 2012. .

Staff further recommends that the Commission grant Graham's request for deletion of
Walmart firm its CC&N, effective January 1, 2013.

Staff further recommends approval of Graham's request for Commission authority to
transfer to Safford, Walmart, as well as its electric infrastructure for serving Walmart, effective
January l, 2013. Staff recommends that this approval become effective on January 1, 2013, with
no Mother action of the Commission.

Staff further  recommends authorizing Graham to engage in any transactions and to
execute or cause to be executed any documents so as to effectuate the authorizations requested
with the application. Staff recommends that Graham Files all pertinent documents evidencing the
consummation of this transaction, no longer than 30 days Hom the effective date of transaction.

E-01749A-09-0185



ATTACHMENT A

MEMORANDUM

To: Alex Iggie
Executive Consultant
Utilities Division

From : Prey Ball
Electric Utilities Engineer
Utilities Division

Date: October 19, 2009

Subject: Graham County Electric Cooperative, Inc. to Amend its Certificate of
Convenience and Necessity and to Transfer Certain of its Assets to the City of
Sanford
Docket No. E-01345A-08-0426

On April 17, 2009, Graham County Electric Cooperative ("Graham,' "GCEC" or
Cooperative") submitted an application ("Application") to the Arizona Corporation Commission
("Commission") for authorization to amend its CC&N and to :

• Sell GCEC electric assets to the City of Sanford ("Safflord") in an area ("Service
Area") delineated in the Territorial Settlement Agreement ("TSA") accompanying
the Application. The map of the Service Area is attached herewith as Exhibit PB-
1. The GCEC's Transmission Map is attached as Exhibit PB-2. i

• Relinquish to Sanford the right, obligation and responsibility to provide electric
service to the customers in the Service Area as defined in the TSA accompanying
the Application as Exhibit l.

Utility Overview

i

GCEC is a non-profit, electric distribution cooperative, which supplies service to
approximately 6,200 members in Graham County, Arizona. Sanford is a municipal corporation
in the State of Arizona, which operates and maintains an electric distribution system within its
corporate boundaries to serve its load. GCEC also operates and maintains the distribution
system to serve its load within the Sanford Area (See red distribution lines in Exhibit PB-l).
GCEC and Sanford have an Agreement by which Sanford can acquire (upon payment and other
conditions) certain electric facilities of GCEC and thereafter provide electric service to
customers in its corporate boundaries.
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To amend its CC&N to transfer its assets to the City of Sanford
Page 2. of 3

Background

In 1946, Graham, Sanford and the town of Thatcher ("Thatcher") jointly purchased the electric
system from Arizona General Utilities Company. Sanford and Thatcher acquired the facilities
within their respective city limits and Graham acquired die rest of the facilities in Graham
County. In an agreement known as the "46 Agreement," both municipalities could acquire the
facilities and service territory from GCEC upon annexation for replacement cost less
depreciation.

The TSA was entered into to settle litigation and to preserve GCEC's wheeling revenue
from Sanford. With the completion of the new 69 kV transmission line from the Hackberry
Substation to the Thatcher Plant by Southwest Transmission Cooperative, Inc. ("SWTC"),
Sanford would be able to build a new substation in its service temltory tapping into this 69 kV
transmission, if it chose to do so. That would result in GCEC losing wheeling revenue Hom
Sanford. One of the motivations for GCEC to enter into the TSA was to preserve its revenue
stream from Sanford.

Staff's Review of the Electric Facilities

On July 14, 2009, Pram Bahl, Commission Utilities Division Staff ("Staff') toured the
Service Area, accompanied by Dennis Kouts, Operations Specialist, and observed the Wal-Mart
facility to be transferred to Sanford, and the airport facility that would be transferred to GCEC in
exchange of the Wal-Mart transfer. Both transfers are scheduled to take place on January l,
2013. Staff also observed the distribution facilities that would be transferred to Safford on
January l, 20161. A list of the current customers that would be transferred to Sanford showing
their respective locations, classes and meter numbers is attached to the Application as Exhibit 3.
The inventory of facilities relative to these customers will be assessed at that time, and.
determined prior to the transfer of the remaining facilities on Januaryl, 2016. According to the
TSA, the formula for the cost of facilities to be transferred to Sanford in 2016 will be
replacement cost new less depreciation, with a minimum price of $950,000 and a maximum price
of $l,250,000. According to Me Cooperative, it is in Graham's best interest to finalize this
agreement to preserve the wheeling revenue from Safford and to save on expensive litigation
fees.

Conclusions andRecommendations
)

The Cooperative and the City have spent decades dealing with die difficulties and
vagaries created by the 1946 Agreement. GCEC has incurred a great deal of time and legal
expense in litigation and other disputes with Sanford regarding its application and enforcement.
For more than two years, die Cooperative, its Board and other representatives have expended
considerable effort negotiating the TSA as a comprehensive solution to these longstanding

t

r

1 In accordance with the terms of the TSA, the distribution system, shown in red on Exhibit PB-1, and the customers
being presently served by Graham will continue to be served by the Cooperative until December 31 , 2015. These
customers and the said distribution system facilities will be transferred to Sanford on January 1, 2016.
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disputes. Both utilities, Sanford and GCEC agree that the TSA will best serve not only the short-
and long-term interests of the Cooperative and its members, but the best interests of all residents
of Sanford and Graham County.

Based on a field inspection of Graham's electric facilities relative to the transfer of Wal-
Mart connection in 2013 and a general review of the distribution system in the Sanford Area for
transfer in 2016, including discussion with the GCEC Financial Manager Russ Barney, and with
Dennis Kouts, Operational Specialist, Staff concludes that the transfer of assets in the SeMce
Area to Sanford is reasonable under the terms of the Application and is in the public interest.
Staff does not believe that a detrimental impact to service reliability will occur as a result of the
transfer. That is because the Cooperative will reconfigure the system by disconnecting its feed
into the current  load center  and let  Safford connect  the affected customers to its  present
distribution system.

as

*

Therefore,  based on Staffs aforementioned engineering review and inspection of the
electric facilities to be transferred by GCEC to Sanford, Staff recommends that the Cooperative's
Application to amend its CC&N and transfer  cer ta in facilit ies to Safford per  the TSA be
approved.
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Docket Control
Arizona. Corporation Commission
1200 W. Washington St.
Phoenix, AZ 85007

GORP C£8tv t l lv?
Q i r e c i o r  U t i l i t i e s

Re: Affidavit of Publication and Ajidavit ofMaiiing in Relation to Graham County
Electric Cooperative, Inc. 's ("GCEC ") Application to Amend Its Certu'icate of
Convenience Ana' Necessity and Transfer Certain Assets to the City ofSajj'ord;
Docket No. E-0]749A-09-0]85

Dear Sir or Madam:

Enclosed are (1) the original and 13 copies of the Affidavit of Publication confirming
published notice in this matter inthe Eastern Arizona Courier, anewspaper of general
circulation in Sanford, Arizona and (2) the original and 13 copies of GCEC's Affidavit of
Mailing. of the notice in compliance with die requirements of the August 3 l , 2009 procedural
order.

Your assistance in relation to this matter is appreciated.

Very truly yours,

GALLAGHER & KENNEDY, P.A.

l

By:
Michael M. Grant

MMG/plp
10430_13/2243161
Enclosures

CC (w/enclosures): Maureen Scott, Legal Division (delivered)
Alexander lgwe, Utilities Division (delivered)

Original and 13 copies filed with Docket
Control this Znd day of October, 2009.
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AFFIDAVIT/PROOF OF PUBLICATION

EASTERN ARIZONA COUR1ER
301A E. Hwy 70 Sanford, AZ 85546

Phone: (928)428-2560/Fax:(928)428~5396
'T M&83nawaisw @ e8c<>L1rier.<:o111

I, Doris A. Glenn, being duly swam deposes and says, that
she is the legal clerk of the EASTERN ARIZONA COURIER,
a newspaper published in the City of Sanford, Gfdlarn County,
Arizona, that the legal described as follows:M

£6
..-O

0 /

1 _3_0__(_l. . ,L4,30°

@746 I
./Mo ,m 087/W 4//WL/

' id  newspaper  in it s  issue dat ed
20 O F and was published in each
newspaper  fo r I consecut ive
publication being in the issue dated,
to W .

Slgned Q .  5 5 x

a copy of which is hereunto attached; p

L 10jZW%

@vlw/94

as first  published in

1 @ 4 24
I issue(s) of said
eeks/ issues, the last

Q E 7

day of

OFF\ClAL SEAL
M O N I C A  L .  W A T S O N
NOTARY PUBLIC State of Arizona
.. GRAHAM EDUNTY .
my G Dec 11 2010

1

Subscribed and sworn to before

<99 &

4
Notary Public

i

i

al

My Commission expires: December 11, 2010
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\ GRAHAM COUNTY ELECTRIC COOPERATIVE, INC.
GRAHAM COUNTY UTILITIES, INC.

9 West Center Street, P.0. Drawer B
Pima,Arizona 85543

f Serving The Eeautiful Gila Valley
In Southeastern Arizona

Telephone (928)485-2451
Fax (928) 485-9491

AFFIDAVIT OF MAILING
I

I , Than W. Ashby, an employee of the GrahamCounty Electric Cooperative, kic.
("GCEC"), certify that on September 22, 2009 I caused to be deposited in the United
States Mail, postage pre-paid, a copy of the attached Notice of Application addressed to
(1) all GCEC members who are actively receiving service in the Sanford Service Area as
set fords in Exhibit 3 to the Application and (2) 20 property owners who hold 40 larger,
undeveloped land parcels within the Sanford Service Area.

Further your affiant sayer not.

,a4 av-4J= 6
(Signature of person superintending mailing)

State of $ 0 4 / 4 '

County of 4~.,,qL-tf-#414/'»

\ ,44'9n!¢Z€ , / 9 4 7
(Date) (Month) (Year) .

known (or satisfactorily proven) to me to be the person who executed the
Affidavit of Mailing and acknowledged to me that he/she executed the same.

On this 8  Z d ay of before me personally appeared /49174 I A /  / 9 5 4
(Printed Nameof Employc8)/

. (S:gna

t
Stamp/Seal as reqq

,

oFF:c:AL SEAL

9 NUTAFIY PUBLIC - State of Arizona
GRAHAM COUNW

my comm. Expires Aug. 2, 2012

SUSAN ROMNEY

A TouChstone Energy°  Cooperative T )

I

s

I
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NOTICE OF APPLICATION BY
GRAHAM COUNTY ELECTRIC COOPERATIVE, INC.

TO TRANSFER CERTAIN ASSETS TO THE CITY OF SAFFORD
AND AMEND ITS CERTIFICATE OF CONVENIENCE AND NECESSITY

DOCKET no. E-01749A-09-0185

Graham Electric Cooperative, Inc. ("GCEC"), your electric service provider, and the City of Sanford have
entered into an agreement which involves the transfer of. certain electric service territory-including the
area where you currently receive or may receive electric service and the right to supply electricity to
that area from the Cooperative to the City. A map outlining the boundaries of that area is attached.

In general, what this means is that the City will supply electricity to .any new customers wanting to
establish service in this area. HoWever, if you currently receive electric service from the Cooperative,
you will continue to be GCEC's customer until January 1, 2016.

On Apri l  17, 2009, GCEC f i led an application with the Arizona Corporation Commission
("Commission") to amend its Certificate of Convenience and Necessity to reflect this change in service
territory. The Commission's docket number for this Application is E-01749A-09-0185. If you have
questions about the Application, please contact the Cooperative at (928) 485-2451 and ask for Dennis
Kouts or Steve Lines. The application is also available for review at the Cooperative's offices at 9 West
Center, Pima, Arizona and at the offices of the Commission in Tucson at 400 West Congress Street, Suite
218, Tucson and in Phoenix at 1200 West Washington Street and on the Commission's website,
www.azcc.2ov. by using the eDocket function.

The Commission will hold a hearing on this matter on .November 17, 2009, at 10:00 a,m., or as soon
thereafter as is practical, at the Commission's Tucson offices, Room 222, 400 West Congress Street,
Tucson, Arizona 85701.

You may have the right to intervene in the proceeding and participate as a party. Intervention will be in
accordance with A.A.C. R14-3-105, except that all motions to intervene must be filed by October 23,
2009. Persons desiring to intervene must file a written motion with the Commission and send such
motion to the Applicant or its counsel. The motion must, at a minimum, contain the name, address and
telephone number of the proposed intervenor, a short statement of the proposed itltetvenor's interest in the
proceeding, and a statement certifying that a copy of the motion to intervene has been mailed to the
Applicant or its counsel and to all parties of record in this case.

Comments may also be made by writing to the Commission in care of Docket Control, 1200 West
Washington Street, Phoenix, Arizona 85007. All correspondence should contain the Docket
No. E-01'/l49A-09-0185. If you want further information on intervention or have questions on how to file
comments, you may contact the Consumer Service Section of the Commission at 400 West Congress
Street, Suite 218, Tucson, Arizona 8570] (I-800-535-0]48), or 1200 West Washington Street, Phoenix,
Arizona 85007 (l-800-22277000).

f The Commission does not discriminate on the basis of disability in admission to its public meetings.
Persons with a disability may request a reasonable accommodation such as a sign language interpreter, as
well as request this document in an alternative format, by contacting Shaylyn Bernal, ADA Coordinator,
voice phone number 602-542-3931, E-mail Sbernal@azcc.lzov. Requests should be made as early as
possible to allow time to arrange the accommodation.
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